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MnaBAXSOM FOB: Task Force on Intelligence Activities 

&032GE t Legal Background, Responsibility, and Authority 

of the Central Intelligence Agency 

While the Central Int e lligence Agency is based on law, the 
analysis and Interpretation of the lav is necessarily interwoven 
with historical and policy considerations. Consequently, wee will 
haws to touch on these aspects but will try to Halt our conclusions 
to legal considerations . We will divide our discussion into broad 
categories which lend themselves to separate study j 

the structure 

The Central Intelligence Agency is the direct result of two 
caper lenoes in World War U. The first was Furl SaKtoer and 
the postwar investigation into the part intaUlgence played in the 
failure to give adequate warning of the impending Japanese attack. 

The second was the establishing of the Office of strategic Services 
and the lessons derived therefrom by its Director, Major (tenoral 
WUliaa J. Donovan. The Pearl Oazfeor investigation fixed in the minds 
of Oeagreae the fact that the necessary information to predict the 
attack was available but that there was no system for assuring that 
that information, proparly evaluated, was brought to the President 
and Me to? advisors so that a p pr opri ate decisions could be aade and 
instructions stmt to tin nilltary command ws. St also demonstrated. 
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tl»t in the prewar structure no one official was responsible for 
vfaatevwr failure of Intelligence was involved, and the military 
cowaalara were forced to take the main blame for the surprise. (The 
ddbtfte on Pearl Barter and the reports thereon are too voluminous for 
Rttacbawt here, but 1 believe the foregoing reflects the conclusions 

laaofer as intelligenee is concerned.) 

Therefore, when the Congress turned its attention, in 19^* 
to the postwar intelligence organisation, there was widespread feeling 
that responsibility must be centered at one point so that Congress 
would not ag **« have to find itself uashle to determine where failure 
lay . General Donovan was equally convinced, but for someiAet different 
reasons, that the postwar intelligence organisation oust respond to a 
central point which, in his opinion, should be directly responsible , 
to the President. The Office of Strategic Serviceawas not a central 
intelligence organisation. It was an independent agency, created by 
military order of the President, and placed for operational supervision 
under the Joint Chiefs of Staff. It had no reaponsibility for over-all 
correlation and evaluation of intelligence nor for coordination of 
the intelligence activitiea of the Government generally. It was these 
shortcomings that eonvineed General Donovan that the postwar structure 

west bo truly central. 

At t ached, as Appendix A, is a scries of pap«rs treeing the 
aarslo r^r** of the central intelligence idea from General Donovan's 
original memccrandus to 'fee president of 10 October 19*^ to the 
directive of President Truman of 22 January 19^ establishing the 
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Intelligenc e Group. These papers, la the form here presented. 


compiled by the late 


who had been 


paw ©f Secret intelligence for the Office of Strategic Intelligence 
la the Middle East and later Chief of Operations for the Strategic 


Services Sait. The cowenterieB are those of 


These 


25X1A 


papare pretty veil represent the different views on intellige nce organi- 
zation and function, present the argraoents for each and the resolution 
in fhvor of a centralised coordinating function* The difference between 
g aanrog Donovan’s view that the Director of Central Intelligence should 
report to the President directly and the views of the military services 
end tea Department of State that he should report to a hoard or through 
a department head ware resolved by President Truman by tee creation 
of the national Intelligence Authority, consisting of the Secretaries 


©f State, War, and ftayy, and the President's personal representative • 
It appears fairly dearly firm these documents that the idea of a 
a«H tral izcd coordinating function was pretty well accepted and the 
fltbgtc teas on tee position of this function la the Government 
structure end Its responsiveness to departmental controls, 

president Truman put the basic responsibility in the Bational 


in tellig ence Authority and, subject to law and their direction and 
control, gava tee coordinating, evaluating, and dissemination functions 
to tee Director of Central Intelligence . The concept of Admiral 
Sonars sad the White Bouse at that time was teat the Central intelligence 
(group wo ul d be as interdeparteental group composed of a staff furnished 
by tee Rational intelligence Authority departments and would provide 
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for the coordination but would not Itself be an operational entity. 
Prior to tbe Trusses. Order of 22 January 1946, however, the position 
of the Director of Strategic services had been abolished, the Research 
and Analysis Section of the Office of Strategic Services had been 
transferred to the Department of State, and the remainder of the Office 
of Strategic Services had been put under the Jurisdiction of the 
Secretary of War, with the directive that it be liquidated as rapidly 
as possible except for such activities and assets as might be required 
for the peacetime intelligence function. These remnants were set up 
on 1 October 1945 as the Strategic Services Unit of the War Department, 
an almost autonomous unit reporting to the Under Secretary of the Army. 
The paramilitary aspects were rapidly liquidated, leaving essentially 
the Secret Intelligence, Counterespionage, and Comunlcations Offices 
with the attendant administrative support staffs. 

Upon the creation of the Central Intelligence Croup, the Strategic 
Services Unit’s contribution began to turn to the direct support of 
the Director of Central Intelligence, and by the spring of 1946 they 
ware working almost as an integrated operation. This presented 
formidable legal and a d mini strative problems, which lad to the con- 
clusion that the Central Intelligence Group should absorb the assets 
of the Strategic Services Unit and operate them directly. This was 
done in the fall of 1946, the funds and assets being taken over 
directly, the personnel being taken by transfer (allowing selective 
appointment ftm the Strategic Services Unit’s rosters), and the 
documents being placed in the custody of the Central Intelligence 
Group, although for some purposes they were considered Joint Chiefs 
or War Department papers. Also during 1946 General Vanderiberg had 
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requested drafts of functional and enabling legislation* which were 

tM th f tOTSl Of & single bill. 1 i mh trig tbe AgiBfty a 

setting forth its functions* and providing fbr all the authorities 
4oe— d necessary for it to operate* (Meanwhile* practical awangeaeats 
had he— Hade with the Treasury, the Comptroller General, and other 
agencies to allow the Central Intelligence Group to exp— d its own 
funds acid otherwise sot a# a separate agency.) This draft legislation 
ms brought up for top-level study in the Executive branch of the 
Government at about the s mm tins the unification of the nilltary 
services was being ooneidered. As tee national Security Act took fora, 
that parti— of the draft legislation establishing the Agency anti setting 
fbrth its function was incorporated into the proposed national Security 
Act iaaswueh as it was deemed desirable to ham tbe Director and the 
Agency directly responsible — the Hattons! Security Council, of which 
the President was to be ex officio Chairman. 

While there were may at various levels who objected strenuously 
still to the central intelligence idea and to a separate, independent 
agency to perform the function, every review at top levels conftrmd 
the earlier conclusions in the Executive branch that the Director of 
Co— ml Intelligence should not be aidxardimte to any egency car 
board lower than the Secretaries. Aside fro® the debate on legislation, 
a separate struggle was in process in the field of in te ll i gence prop—. 
The January order put Hie Central Intelligence Group under the 
dim-ion of the Director of Central In t e lligen ce, who was to be 
responsible for the functions, assist Hie national Intelligence Authority, 
and be appointed by tee President. The Order further provided that 
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tits Director would "be advised by an Intelligence Advisory Boerd, 
consisting of ti»e beads or tbeir representatives of tbe principal 
military and civ ilian Intelligence agencies of tbe Government. The 
struggle viticb ensued was based on the question of *h®ther tbe 
Dire ctor bed any supervision or authority over the members of the 
Advisory Board and tbe agencies they represented, or whether he was 
ftny miwg equals who would proceed by Board decision, The succeeding 
Directors believe that since the President bed made them responsible 
for tbe function end bed set up the Board to advise them, they must 
exercise tbe function even if tbe entire Advisory Board disagrewd 
with the Director's decision. The beads of the intelligence agencies, 
however, held that the command channels could not be impaired and 
c onsequ ently the Director could in no way interfere in tbeir depart- 
gagfcaa responsibilities end tbe conduct of the activities of their 
agencies. 

In tbe spring of 19*7 the Director, then General Vanderiberg, 
deemed it necessary to present to tbe Rational Intelligence Authority 
a paper by which they would constitute hia executive agent of tbe 
Rat ional Intelligence Authority for all matters in the field of 
intelligence. Ibis paper was approved by tbe mesfcars of tbe Rational 
Intelligence Authority but was not put into effect prior to the time 
General B aaft e mb e r g was succeeded, by Admiral Hillenkoetter . In view 
of tbe almost simultaneous passage of tbs Rational Security Act, 
Admiral Hlllenko etter did not see fit t© promulgate the executive 
agent papar of the Rational Intelligence Authority, The Rational 
Security Act of 19*7 did not clarify the situation completely., The 
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Ac i created the Central Intelligence Agency and provided for a 

j&xmotor of Central Intelligence who should he the heed thereof. The 

functions spalled out in the Act were made the duties of the Agmcy, 

subject to the direction of the Rational Security Council, whereas 

the fnanen Order had held the Director responsible for the functions* 

We believe the opening wording of Section 102. (a) is significant, 

"fHunre is hereby establ i s h ed under the Rational Security Council a 

Q e mtral intelligence Agency with a Director of Central Intelligence 

«ho he the heed thereto, . . . It is our belief, taking 

ix/b& consideration the history end development of the central 

latelligenee idee, that the Congress saw in the position of the 

Director of Gaotrel Intelligence a function and responsibilities 

elder is scope dsa those arising purely out of his position as head 

of the Agency* It is else signifieent, we believe, that the 

Act did art provide for en intelligence Advisory Board. 

One of AdetfraX SilXentoetter's first moves was to initiete the 

graf tin g of a series of directives which would define the charter of 

the Agwey under the la*, and Directive Bo. 1 haaediately again 

raised the issue of his position te relation t© the other int e l l i ge nce 

agencies. Admiral lillenhoetter, stating that he needed all possible 

assistance ma& support from the military and civilian intelligence 

components, proposed that he appoint an Ibfcelllgeace Advisory Committee, 

consisting of tha heeds thereof, to assist him* Bade was strongly 

resisted by ell of - the intelligence components outside of the Central 

1 4 gmm** Agency on the ground that the Director had no authority 

to constitute that as washers cm a board advisory to Mm. Buy 

Insisted that any each app ointme nt would have to be done by the 
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effectiveness, completeness, or duplication of the departaental 
contributions to the over -all Intelligence relating to the national 
security. * 

An Intelligence advisor to the national Security Council, we 
Relieve the Director's position in retard to the other Intelligence 
chiefs is one of pre-calnonoe with overriding responsibilities which 
must ho carried out through the proper nnagament and utilisation of 

tke various cofi£DO£i<Mit*3 of the i wfcart 1 itfjuiyi atetfituri* Qne of tlie 
tftifi aaifbiAaaa^nt tDOls ill tlllB roflioet ll tin Trrtftl Mvlsfir? 

CowB&ibb®© through vtileh ptroblc&is *?w\ bo coidUtoodi t gTOftg defined # 
ni| if necessary, recoaaendatlona staffed far the National Security 
Council* Intelligence Directives of the Rational Security Council 
pursuant to the Aet have, in our opinion, the force and effect of law 
on the intelligence agencies affected thereby* In order to avoid 
noo&less p yl wd L s s t ro bo tbo ifa t Security CowlI# ib ms 
deteeraij&ed that where agrtMasient could bo reached ataon# the &E«&eie& 
concerned the Director would issue Intelligence Directives which would 
be binding so long as they were in effect* An excellent example Is 
the one affecting the field of so-called "Agree! Activities" la 
elaii&&&hi&d X ifflKnc ^ # For & l on g ptrlod of tink© abbei^pbe *wro 

ae&e to negotiate bilateral agreements between the Agency and ilndivldual 
d e p artm ental intelligence components . It was the belief of this Office 
that tbie was an incor rect approach to the probleza, and we 
that the Intelligence Advisory Coooittee consider the issue with an 
eft to the issuance of a Director of Central Intelligence Directive, 

Such a Directive has cow been published and we balieve properly reflects 

— 
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*te ®4r*etor»s responsibility in that field without interfering with 
nearael, Wttad c h a n ne l s (Director of Central Intelligence Directive 
So. 5/l). 

Item art many otter man a gement tools similar to the Intelligence 
Advisory Commit tea, alt hou g h massy of then vary in detail. Thus, the 
Director is now permanent Ch a irman of the United states Communications 
Ilstv^lUgfenee Sosjri , but a separate responsibility is put on the 
Secretary of Defense who was sate Executive Agent for the Government 
in the field of Cfl Hwmn t e a t ions intelligence . These are not necessarily 
inflicting responsibilities and on the shots do not interfere with 
each other. There are aany other committees, interdepartmental 
birds, and s tel la r mechanisms, all of which, we believe, must give 
regard to tte prteary responsibility of the Director of Central 
In te lli genc e in tee field of intelligence relating to tee national 
security. It is our opinion that if through education and exper ienc e 
this concept of tte entire intelligence structure is under stood by 
those engaged in its operations, the absence of command authority 
concomitant to tte Director's responsibility is not fatal. 

11 M jifctiwt.gf a&eydgence Hate by tee Central intelligence 

£ggp°y 

©**r© Is no question teat tte prteary function that tee Co ng ress 
made a duty of tte Central int ell igence Agency was tee correlation 
and evaluation of Int el l ig ence relating to tte national security 
tte appropriate dissemination therefor. So where is tte Central 
Inte ll igen c e Agency given a specific directive to collect, and only 
tte departmental agencies are mentioned in connection with collection 
in the Act. However, the Armed Services Committees of tte degress 

■ * 10 ?* 
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showed great interest la and took a great deal of testimony on 
clan d estine eoliection* All of their studies in this regard were In 
executive session and ouch of tbs discussion or testimony kbs off 
tbs record* Ccaasequentlyj ve can only stat^Wfaat we believe to be 
aeewrate e o nalu s l i m s of this consideration by the Congress* 

While they beard sene opinion to the contrary, we believe the 
Ceenltteea were persuaded by the philosophy that clandestine activities 
of ail sorts to be effective mart be centrally coordinated or 
controlled. At the period right after the war, the discussion 
centered almos t entirely on covert intelligence and counterespionage 
as opposed to clandestine operations in tha psychological and para- 
M il ita ry fields* the concensus was that clandestine activities 
should be conducted by the Central Intelligence Agency and there 
was seats fee lin g for so stating in the Act, but it was determined 
that this would be unfortunate from a security viewpoint and also 
from Idte impact on the American public* The Conalttees, therefore, 
adopted the language with minor changes of the Truman Order on 
servlets of common concern and other functions and duties related 
to intelligence affect i n g the national security* It Is our belief 
that the Congress felt that the Central Intelligence Agency would 
have exclusive Jurisdiction In the field of clandestine intelligence 
and, therefore, would carry out that function m a service of common 
concern, although it west on to the iangnage about other functions 
and duties Is order to assure that the Central Intelligence Agency 
could operate freely in this field without any limitations* 

It la interesting to note that the early Joint Chiefs of Staff 
papers and the national Intelligence Authority discussions on this 
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n&ttfir ten ded 'to the theory that the Central Intelligence Agency 

y ocXa h*w» exclusive Jurisdiction in the clandestine intelligence 
field* that this is not possible nor desirable is reflected in 
Director of Central Intelligence Directive So. 5/l relating to 
Activities, which establishes that various agencies have 
responsibilities in this field hut that the Director is responsible 
for the ow-ell coordination thereof , the statutory authority of the 
Agency in the collection field must, therefore, be read into Sections 
102. (d)(4) and (5). Other examples of additional services of coimson 25X1 A 

concern under Section lfl2.(d)(4) ere the 

The example of a function related 

to intelligence under Section 102. (d)(5) is the Translation Service 
yhi gh is primarily to assist the Central Intelligence Agency and is 
act a ser v i ce of cocoon concern. 

MO do not believe there is any inconsistency between the second 
proviso of Section 102* (d)(3) of the national Security Act of 19^7 » 
which pro v i des that the departments awl otter agencies shall, continue 
to collect , evaluate, correlate, and disseminate departmental intelligence. 
Sec tion 102.{d)(4) about pe rf or mi ng for the benefit of the existing 
intelligence agencies such additional services of common concern as the 
If f t l i mi t Security Council determines to be more efficiently accomplished 
cent ra lly. The proviso can, we believe, be reasonably construed to 
aware that the departmental components can collect according to 
ttssir depart ment al needs. If their needs can be effectively provided 
fter by a central function and that function ©an be more efficiently 
accom plished centrally, there seems no legal reason why the latioaal 
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Smvxtritv GmmSX should determine that it should be perftor»a 
bj the C«anX Xsfeelligemee Agency. Since the other intelligence 
r r ~<»« *** ngnMNA om the latienal Security tornzil, there 
ttwr m top& Mat of a*y command line or departawntal reajwmsibility. 

UX B a ticm l ee ggggged to &5 ggdBSSSS^ 

Uttte or nothing appears in the legislative history of Section 106 
of the Rational Security Act of 2£*7 to establish » vpmift* c^ngreeoional 
iHtoot ia using the words "intelligence relating t© the ««tio:ael security.* 
<gtm mm nerds ham been used in the trmm i Order of 22 ^s**a«ry 2^ 
setting up the Central JtefcelligBnce Croup «* conslA ~ 

wed sufficiently well es tablish ed and needed no elshearatioa. ffee 
statute does wry »li#tly f*®® the Order tdwre it provides for 
^sSTtote dissemination of "such* intelli^mce, *«**« the frumen 
Order sold the appropriate dissemination vithin the Government of 
the resulting strategic and national policy intelligence. We do 

believe this Is a sustentive change. To the Congress the whole 
Xae eaa of the Pearl Harbor episode was that the president anti his 
ThiiIT- 11 ^ policy advisors should he provided with complete end 
objective estates in the iatemgance field wad that, in addition, 
such estimates must receive dissemination to those agencies with 
primary responsibility for protecting the national security. Where 
gsjwtgwtel intemgenee cam he defined narrowly or hreedly, end 
In the latter sense may well he infcalligeaso relating to thsi jmtieaal 
Leonty, « believe that the Congress had in mind a jhil^^y 
xe&sr than a definition and intended to provide for a sarednst which 
sould he greater than the sm of its farts hy reason of a final 


correlation end wsltatto* 
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jy War Activities eat the Operations Coordinating Scwra 

S» specific statutory authorities exist for the conduct of covert 
oper ations in the peyt^logical-parsailitery fields. In genes*! ve 
do not believe the Congress contemplated such activities at the time 
ebon the Sntlonal Security Act of 19^T 'rats passed. In the internal 
drafting of the proposed legislation, however, we had provided authorities 
mpmrimm in the Office of Strategic Services had demonstrated 
^b 34 te ac cessary to the conduct of covert operations as veil as 
clandes tine intelligence, these authorities were granted in full 
by the Central Intelligence Agency Act of 19^9* By tine# the 
Cccaeit teea which considered that Act were, at least in part, aware 
<&at the Central Intelligence Agency was expending funds for covert 
activities . to ay knowledge, cold war activities in the ©overt field 
wax* initiated by Secretary Forrests!, who was firmly convinced that 
such activities were essential to coefc&t the growing Russian drive 
far de aUaatlon of counties all over the world. I was told by 
Adairol Sillantoetter that Secretary Forrestal had asked him whether 
the Central intelligence Agency had sufficient authority to conduct 
such operations . I replied that we had the administrative authorities 
necessary to st^pert such activities, but we had no funds given us 
format purpose. I stated that in my opinion if funds were given by 
the Congress to the Central Intelligence Agency ffcr the purpose of 
supporting such activities, we would be legally authorized to under- 
take them, fhe Committees of the Congress were briefed cm the require - 
aaata and were aware in granting the funds that they were to be used 
PH# k pc/iOT- purposes than clandestine intelligence and counterespionage. 
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in succeeding yeers Increasingly detailed briefing. tore been 
glwn to the Arms d Services sdbconalttees of the Appropriations 
Caaslttses so that funds have been authorised with specific knowledge of 
their intended use. The Comptroller Oenerel end the Deportment of 
justice ere toll aware that the Central Intelligence Agency la financing 
.ad conducting auch ectlvitle. and tore ralaed no question as to the 
legal authority to do so. On undertaking psychological and pBtollltary 
operations, vbole nee fields of conple* coordination tore encountered. 

It me necessary to assure that covert psychological operations tore 
consistent with national policy and at the «ry least not Inconsistent 
vith overt propaganda alto. Eventual, a btord tolled the Psychological 
strategy Btord eas created by the President on b April 1951 to formulate 
national psychological objectives and see that they were carried out. 
tie tore forced to aake objection to the concept of the Psychological 
Strategy Boerd on legal grounds on tbs thsory that It was the 
creation of an operating agency by the Executive in violation of 
the restrictions of the Econoey Act of 1932, which permitted Inter- 
departaentel conmitties end coordination groups but not creation of 
an operating group without statutory authority. The Comptroller Getoral 
expressed himself along the same line, but weed not to protest the 
creation of the Board on the understanding that the purpose would be 
specifically presented to the congress el the earliest opportunity, 
phi* opportunity was taksn at tha nert request for funds by the 
Central Intelligence Agency, and funds torn provided for the Psychologic*. 
Strategy Board as eonstitutad by tbs President. The Board was 
evant tally replaced. In 1953, on other grounds on the resosmmdstlon 
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of the so-called Jackson Committee, properly known as The President’s 
Committee on International Information Activities. This Committee 
recorded that the Psychological Strategy Board was not properly 
conceived on the theory that there were national psychological 
directives separate and distinct from national objectives. They 
felt national policy would determine the objectives and what was 
needed was a coordinating board to keep the functional lines d<sar 
and see to it that the responsible agencies performed their functions 
in a manner which would meet national policy. The President thereupon 
established the Operations Coordinating Board by Executive Order 10483, 
5 September 1953 . In the earlier drafts. Section 2., in effect, gave 
the Board responsibility for seeing to it that the operational plans 
developed to carry out national security policy were properly 
developed and executed. The Department of Justice objected on 
somewhat the same grounds we had raised in connection with the 
Ps ychological Strategy Board and insisted that the Board could do 
more than "advise with the agencies concerned as to" operational, 
planning, coordination, and execution. With this modification, the 
Controller General had no objection to the constitution of the 
Operations Coordinating Board. The Congress has provided funds; 
specifically for the support of the Board as row constituted. 


IAWBEBCS B. SOOSTOK 
General Counsel 


Attachment - Appendix A 
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